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EDITORIAL NOTES. 


It is with an expression of surprise and general regret that the 
announcement is received by the public, through the press, that the 
Attorney-General of the United States is to retire from that position, and 
from the council board of the President, upon the fourth day of March 
next. Mr. Griggs has conferred honor upon New Jersey by the dignified 
and able manner in which he has conducted the duties of that office during 
one of the most trying times in our national history. Called to it without 
the specific experience which would seem to be necessary in one who is to 
be an advisor of the Chief Executive, it soon developed that the selection 
made by the President, under the advice of the late Vice President Hobart, 
was no mistake. The record of Mr. Griggs as State Senator and 
Governor had been high and amply qualified him to sit around the 
council board at the White House, and it was soon discovered that 
his clear and logical intellect made him a valued and influential 
part of the legal arm of the Government. No one, probably, knows, 
except the President, how much we are indebted to the cool- 
ness and clear-headedness of Attorney General Griggs for the cautious, 
progressive, unimpeachable position taken by President McKinley 
throughout the Cuban War and during the unique conditions which 
have existed in China. We can well believe the reports of the press that 
Mr. Griggs will surrender his portfolio next March with great personal 
regret on the part of the President. 





It is also stated that the Attorney General intends to return to his law 
practice, but that he will have an office in New York City, as well as at 
Paterson, and will probably become the head of a new law firm. This will 
be only following out the wise decision made by others of national experi- 
ence, notably of ex-Speaker Reed. And it is to be hoped that this report 
will be found correct, beeause the Attorney General will find abundant 
room for his strong legal acumen in the first commercial city of the world. 
Probably it is true that the sole reason why this change is to be made from 
the seat in the President’s Cabinet to that of the plodding lawyer at his 
desk is that the emoluments of the Washington office are altogether too 
scanty to continue to attract. A member of the Cabinet receives $8,000 
per annum. He must so live and so entertain that, if he has a large 
family, he finds at the end of the year that ends do not meet. Mr. Griggs 
is in the prime of life, in full health, and in the possession of the ability to 
earn several times the amount named above annually. Naturally he 
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desires to do it, not for his own gratification—we believe that in this case 
that phase of the matter would not count in his reckoning—but for the 
sake of his family. It is a splendid tribute to his integrity that he has not 
permitted himself to become enriched by means of his office. 





The fourth time our State Supreme court has decided adversely for 
the plaintiff the case of Graham v. Consolidated Traction Company. This 
has already become one of the causes celebres of the state, and it bids fair 
to continue in the courts of retrial and review, and review, for, perhaps, 
some years to come. In the public mind the only question involved is 
whether the life of a child between four and five years of age can be worth 
as much to its parents as $5,000, or even $2,000. One of our Supreme 
court justices was supposed to have ruled that it was not worth more 
than $1, but this was a mistake, and was based upon an unfortunate 
paragraph in the opinion. Three times a jury of the Hudson Circuit gave 
the father of the deceased lad a verdict for $5,000, and the fourth time one 
for $2,000. In one of the previous opinions of the Supreme court the 
Chief Justice held that the verdict might stand if it were reduced to $1,000, 
and this would seem to indicate that the Supreme court viewed this to be 
the limit of the sum which could be obtained as damages in the case 
stated. We print, on another page, the last decision, which, we believe, 
was read by Mr. Justice Depue for the court. Counsel for the plaintiff 
intends going on with the matter, even to the extent of another trial, if 
necessary. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Twenty-eighth Article). 
JupGe WiiiiamM L. Dayton. 


Basking Ridge, in Somerset county, New Jersey, is celebrated in 
history for its Classical School, and as the birthplace of Samuei L. South- 
ard and William L. Dayton. The Classical School was founded by Rev. 
Samuel Kennedy, M. D., sometime between 1751 and 1787. Kennedy 
was a Scotchman, a graduate of the University of Edinburgh, and'settled 
at Basking Ridge as pastor of the Presbyterian Church in 1751, and was 
its pastor for thirty-six years and until his death, in 1787. During this 
period the Classical School was founded. It does not seem to have 
obtained celebrity until Rev. Robert Finley, D. D., was settled there as 
pastor, in 1795, and took charge of the school until 1817, when he 
accepted the presidency of the University of Georgia, and he was followed 
in the school by Rev. William C. Brownlee, D. D., in 1818. 

The following United States Senators from New Jersey were grad- 
uates of this school: Theodore Frelinghuysen, Samuel L. Southard, 
William L. Dayton and Commodore Robert F. Stockion. Other 
graduates were Joseph R. Ingersoll and George Chambers, of Pennsyl- 
vania, and such celebrated divines as the Rev. Philip Lindsly, D. D., of 
Princeton, and later President of Northville University; Rev. Nathaniel 
S. Prime, D. D., Rev. Alfred Ely, D. D., Rev. Jacob Kirkpatrick, D. D., 
Rev. Benjamin C. Taylor, D. D., Rev. Symmes Henry, D. D., and many 
others. 
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It was in this classical place that Samuel L. Southard and William L. 
Dayton were born. They were related to each other, but the relationship 
was distant. Southard was born in 1787 and Dayton in 1807; so there 
was a difference of twenty years in their ages. 

The record of the important events in their lives is so similar that it 
is of interest to give them. They were both graduates of Princeton 
College; Southard at the age of seventeen years and Dayton at the age 
of eighteen years. Immediately after graduation Southard taught a 
classical school at Mendham, in Morris county, and afterwards as a private 
tutor in Virginia, entering first the Virginia Bar in 1809, and the New 
Jersey Bar in 1811, at the age of twenty-four years. Dayton taught the 
school at Piuckemin, in Somerset county, and studied law with the late 
Governor Peter D. Vroom, and came to the Bar in 1830, at the age of 
twenty-three years. Southard opened his office at Flemington, in 
Hunterdon county, was elected to the House of Assembly from that 
county at the age of twenty-nine years, and at the age of thirty was 
appointed a Justice of the Supreme court. Dayton settled first at Middle- 
town Point, in Monmouth county, and shortly afterward at Freehold, 
was elected to the council from Monmouth county at thirty years of age 
and was appointed a Justice of the Supreme court at thirty-one years 
of age. Southard was elected to the United States Senate at thirty-four 
and Dayton at thirty-five years of age. 

Both Dayton and Southard were Attorneys General of the state. 
Southard was, for a few months, Governor and Chancellor of the state, 
and was the Secretary of the Navy in the administration of President 
James Monroe, and continued during the term of President John Quincy 
Adams. Dayton was Minister to the Court of France. Southard died 
at the age of fifty-five years, and Dayton at the age of fifty-seven. 

The above is the chronology of two of New Jersey’s most gifted sons. 
Each of them, in his day and generation, wielded a powerful influence in 
his native state and throughout the nation. It is not my purpose to go 
into any of the details of the life of Mr. Southard, but to confine my 
remarks to that of Mr. Dayton. 

We have seen that Judge Dayton’s career at the Bar was very brief in 
his early life, and only lasted for a period of seven years before he took 
his seat upon the Supreme court Bench. He was only on the Supreme 
court Bench ior a short time, and only four years elapsed from his eleva- 
tion to the Bench and his appointment to the United States Senate. Mr. 
Dayton’s work, which made him famous, commenced with his career in 
the United States Senate. When he entered the Senate he found there 
such men as Calhoun and Preston, of South Carolina; Berrien, of 
Georgia; Benton, William C. Rives, Silas Wright, Crittenden, of Ken- 
tucky; James Buckhannon, Levi Woodbury, Rufus Choate, Evans, 
of Maine; Morehead, of Kentucky; P. Mangum, of North Carolina; 
and Phelps, of Vermont; Walker, of Mississippi, and others. Webster had 
gone out of the Senate to become Secretary of State in President Harri- 
son’s Cabinet, and Mr. Clay had resigned, but both of these gentlemen 
were returned to the Senate during Mr. Dayton’s terms, of nine years. 

During Mr. Dayton’s term in the Senate some of the most important 
events in the political history of the country occurred. The question 
of slavery was one of the most important, and next the acquisition of 
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territory. Mr. Dayton took a very active part in the senatorial debates 
on the following great questions: the Wilmot proviso, the War with 
Mexico, the settlement of the line relating to the territory of Oregon with 
Great Britain, the annexation of Texas and the tariff. Upon all these 
questions Judge Dayton, in debate and argument, coped with the greatest 
minds in the Senate, so much so that he became one of the leading 
debaters in the Senate. 

It is not my purpose to go into the history of these great struggles, 
as the limits of this article will not admit of it, and quotations from his 
speeches in the Senate are quite foreign to the objects of this paper. 
Nevertheless I must ask leave to quote from one of his ablest speeches on 
the Oregon dispute with Great Britain, delivered in the Senate in 1844. 
The quotation is to show how the greatest minds of the country could not 
grasp, or even Gream of, the fast and vast development of this nation. The 
Aladdin lamp in this relation was not a myth, but became a living reality. 
The question of the vast distance of the territory of Oregon from the 
inhabited part of the country, and the almost vtter worthlessness of the 
territory and the expense of governing it, seemed to appall our great 
statesmen. This is what Judge Dayton, in part, said: 

“But, Mr. President, aside from all questions of this kind, the prin- 
cipal one remains. How will the speedy settlement of Oregon affect us? 
In my judgment, most injuriously. The interests of the nation, the dic- 
tates of a sound, far-seeing policy, are against it. To decide this question 
it is necessary to fix what is to be the real character of this distant settle- 
ment. Is Oregon to be first a territory, and then one of the states of the 
Union? Or must it ever remain a distant government, colonial in its 
character? The friends of the measure say the former, of course, and 
they even now have the bill on our tables, organizing a vast territorial 
government. Now, sir, the history of the past may justify almost any 
extravagant expectation for the future, but the admission of Oregon as a 
state of this Union seems to me as undesirable on the one hand as it is 
improbable on the other. Undesirable, because, by the aid of the repre- 
sentative principle, we have already spread ourselves to a vast and almost 
unwieldy extent. I have no faith in the unlimited extension of this gov- 
ernment by the aid of that principle. The arch has just so much strength 
as its centre, and no more. Every man must see that the inevitable 
consequences of increasing the number of states (more especially if 
distant and with peculiar interests) must increase the number and 
amount of cenflicting interests. Upon the admission of the very state 
which the Senator represents this country was shaken as by an earth- 
quake. We have already conflicting interests, more than enough, and 
God forbid that the time shall ever come when a state on the banks of 
the Pacific, with its interests and tendencies of trade all looking towards 
the Asiatic nations of the East, shall add its jarring claims to our already 
distant and overburdened confederacy. 

“But it is not only, in my judgment, undesirable, but mpeokialite: 
Distance and the character of the intervening country are natural 
obstacles forbidding the idea. By water the distance around Cape Horn 
is said to be about eighteen thousand miles. By land the distance by the 
only line of travel is about five thousand miles from this spot to Fort 
Vancouver, in the valley of the Wallamatte! We are much nearer then 
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to the remote nations of Europe than to Oregon. And, when considered 
in reference to the facilities of commerce, Europe is our next door neigh- 
bor. And this state of things must continue unless some new agent of 
intercommunication shall cast up. The power of steam has been sug- 
gested. Talk of steam communication—a railroad to the mouth of the 
Columbia! Why look at the cost and bankrupt conditions of railroads 
proceeding almost from your capital, traversing your great thoroughfares. 
A railroad acioss twenty-five hundred miles of prairie, of desert and of 
mountains! The smoke of an engine through those terrible fissures of 
that great rocky ledge, where the smoke of the volcano only has rolled . 
before! Who is to make this vast internal, or, rather, external, improve- 
ment? The State of Oregon, or the United States? Where is to come 
the power? Who supply the means? The mines of Mexico and Peru 
disemboweled would scarcely pay a penny in the pound of cost. Nothing 
short of the lamp of Aladdin will suffice for such an expenditure. The 
extravagance of the suggestion seems to me to outrun what we know of 
modern visionary scheming. The South Sea bubble, the Dutchman’s 
speculation in tulip roots, our own in town lots and multicaulis, are all 
commonplace plodding in comparison. But the suggestion seems to me 
properly part and parcel of this great inflated whole. Viewing this sub- 
ject practically we must see that no such communication can ever be 
made. ‘It won’t pay!’ At least seven or eight hundred miles of this 
travel must ever remain as it now is, rugged mountains and barren 
desert—a great American Sahara, and all the volcanic piles beyond. I 
do not mean tc say that they may not be passed; but I do say there are 
obstacles which, in my opinion, forbid that convenient accessibility neces- 
sary to the intercourse of all that become states of this Union.” 


It is also interesting to note the views of another distinguished New 
Jersey statesman, Mahlon Dickerson, who had been the Governor and 
Chancellor of the state, sixteen years in the United States Senate and 
was Secretary of the Navy in President Jackson’s Cabinet. Mr. Dayton 
was a Whig; Mr. Dickerson was a Democrat. It was during the cam- 
paign of 1848, when Zachary Taylor, a Whig, and Lewis Cass, a Demo- 
crat, were running for President, and when the settlement of the questions 
growing out of the Mexican War and the large acquisition of territory 
then in contemplation were in progress, that Mr. Dickerson said: “Our 
schemes of unbounded ambition alarm all Europe. When we extend our 
views to Texas, Mexico, California, Cuba and Canada, connected with 
the foolish declaration of Mr. Monroe, in 1824, and repeated by Mr. 
Polk, we are inviting Great Britain, France and Russia against us. I 
would sooner have quiet possession of Cuba than of all Oregon and 
California together, and would sooner go to war with Europe imme- 
diately than see her in possession of it.” Toa friend he writes: “I am for 
Cuba, Canada and Cass.” 

The great trouble about the annexation of Texas, and the acquisition 
of the Pacific slope, grew out of the question of slavery; the Southern 
politicians being in favor of the acquisition for the purpose of acquiring 
new territory over which slavery could be extended and new slave states 
created, so as to give the South control of the national government. The 
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North was struggling against this acquisition, unless the Missouri com- 
promise was maintained or the Wilmot proviso introduced into all the 
new legislation. 

Texas was admitted to be slave territory, out of which threeslave 
states were expected to be created, and the South was reaching out for 
California and New Mexico. It is of great interest to note that the men 
of the North seemed to conclude that slavery could not exist as an institu- 
tion, except in a country where slave labor could be devoted to the raising 
of cotton, tobacco and rice; that any other kind of farm industry would 
not return sufficient profits to support the slaves and enrich the slave 
owners. Mr. Dayton was opposed to the creation of territorial and state 
governments over this territory where the slave question was left as an 
open one for future contention. 

Mr. Webster did not go so far as Mr. Dayton on this subject in 
relation to California and New Mexico, for, in his great speech in the 
United States Senate, delivered March 7, 1850, he said: “We want no 
Wilmot proviso to settle the question of slavery or no slavery in those 
regions—the God of nature settled it at the creation.” 

No territorial government was ever created for California, because 
her limited population had created a state government and adopted a 
constitution forbidding slavery, and asked to be admitted as a state. The 
discovery of gold in her territory was the means of her admission. It was 
only fifty-six years ago when Mr. Dayton spoke of Oregon, fifty-two years 
ago when Mr. Dickerson spoke of Oregon and California, and fifty years 
ago when Mr. Webster spoke of California. Mr. Dayton regarded 
Oregon as being utterly worthless to us, on account of its distant position, 
and that we could not acquire access to it unless at a cost that would 
bankrupt the richest government. Mr. Dickerson would not exchange 
Cuba for all of Oregon and California, and Mr. Webster concluded that 
God had created such a mountainous and sterile country that slavery 
could not exist there, and he was evidently of the opinion that the country 
would not sustain an enlightened and civilized community. 

Look at the wonders of the last fifty years. First, the Panama Rail- 
road and two lines of steamers on the Atlantic and Pacific Oceans reached 
this distant territory in a short space of time. Now five gigantic railroads 
span the continent, four in the United States: the Southern Pacific, the 
Union Pacific, the Northern Pacific and the Great Northern; and the 
Canadian Pacific in Canada. The Great Northern runs from St. Paul 
and Duluth to Seattle, in Washington, and embraces in its system 5,492 
miles of railroad; the Northern Pacific runs from St. Paul to Portland, 
Oregon, and embraces in its system 5,487 miles of railroad; in all about 
11,000 miles of railroad, covering the prairie, the desert and the Rocky 
Mountains, between points far distant west of the then thickly settled zi 
portions of the country in 1844, and reaching out to the Oregon territory. 
These five railroads, with steamship lines on the Pacific Ocean, bring 
the trade and commerce of Asia to and across our continent and on to 
Europe. 

This sterile and mountainous country of California has filled all the 
coffers of the world with gold, to an extent of over $1,000,000,000, and 
the output of gold still continues. The mountain snows have been, by 
the hand of man, stored up and, by proper canals created, the stored 
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waters are let lcose upon the barren plains, so that California’s production 
of wine in a single year amounts to 25,750,000 gallons. California is also 
a large factor in supplying the world with wheat, and her fruits, green 
or dried, are in all the markets of the world, and no acquisition to the 
United States since the Louisiana purchase can at all compare in value 
to that of California. 

We see that the great minds of the country could only look a hands- 
breadth into the future. The providence of God evidently means that 
the Anglo-Saxon race planted here in these United States will continue 
to go forward in expansion and the acquisition of territory for the purpose 
of extending religion, free government, civilization and the lifting up and 
bettering of the condition of all the people who come under the folds of 
our flag. 

Cuba will never consent to be separated from this country. There is 
now in Cuba a growing sentiment for annexation, and, do what we may 
to set up Cuba as an independent and free nation, it will only result in a 
closer and more firm union of the two countries. Cuba cannot pull down 
the United States; but the United States can lift up Cuba. Give her a pure 
and free government, an educated and industrious people and then we 
can say to them: “You are now capable of self-government, and must 
govern and protect yourselves; that was the attitude assumed by this 
nation when we came to your relief and freed you from an oppressive 
ruler.” 

And what will happen in Cuba will also happen in the Philippines. 


JACOB WEART. 
Jersey City, N. J., November, 1900. 
( To be continued.) 


EDWARD SARGENT, PROSECUTOR, v. THE TOWN COUNCIL OF THE 
TOWN OF KEARNEY ET AL. 


(N. J. Supreme Court, Hudson Circuit, September 28, 1900.) 
Certiorari—Bids fur Public Work—Prosecution by Competing Bidder and Taxpayer. 


On Application for certiorari, 

A contract for the improvement of Devon street, in the town of 
Kearney, by David Harper, was made by the town council, and the work 
was begun by Harper, but has been stayed by a rule to show cause why 
a writ of certiorari should not issue to review the award of the contract. 
The rule was granted by Mr. Justice Fort, to be heard by the Justice 
holding the Hudson Circuit, and under it affidavits have been taken. 

The prosecutor had notified the town council before the contract was 
executed that he intended to apply for a writ. It appears that the council 
advertised for proposals for the improvement. The advertisement con- 
tained this clause: “All proposals must be accompanied by certified check 
or cash to the amount of five per cent. of the proposal.” The prosecutor 
and Harper presented proposals. Harper’s bid was $10,997.75, and was 
accompanied by a certified check as required by the advertisement. The 
prosecutor’s bid was $10,896.50. The town clerk at the time of the bid- 
ding had in possession certified checks of the prosecutor for $450, de- 
posited on occasion of bidding for other work not awarded to the prose- 
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cutor, and which he was entitled to withdraw. He directed the clerk to 
hold those checks as on his bid on Devon street and deposited in addition 
his uncertified check for $450. The council awarded the contract to 
Harper. 

Kearney is governed by the general act incorporating towns (Genl. 
Stat., p. 3,525). Section 64 of this act provides for advertising for pro- 
posals for improving streets, to be presented in such form and manner 
and under such regulations as the council shall prescribe, and directs 
that, “upon the coming in of the proposals, the council may enter into 
contract with the lowest bidders on the terms of their proposals,” pro- 
vided that the council may reject all bids if they deem it for the interest 
of the town so to do, in which case they shall again advertise for proposals 
and shall proceed in all things as if no proposals had been offered and the 
council shall require the person or persons so entering into contract with 
the town to give bonds, with ample freehold security, for the due per- 
formance thereof. 

The prosecutor attacked the award of contract, both as a competing 
bidder and as a taxpayer. 

Mr. Edward Kenny for the prosecutor. 

Mr. M. M. Forrest for the defendants. 


(Memorandum of Decision from Stenographer’s Minutes.) 


COLLINS, j.: It is plain that the council might disregard proposals 
not conforming to reasonable published regulations, and was not driven 
in such case to reject all bids. The prosecutor failed to accompany his 
proposal with cash or certified check to the amount of five per cent. of 
his bid. His counsel argues that the requirement to do so was nugatory 
because its purpose was not stated. I cannot see that a bidder could 
therefore ignore the requirement. He should have sought its judicial 
annulment if he was unwilling to give it compliance. I think, however, 
that the fair intendment of the requirement is that the cash or check 
should be furnished as security that the bidder, if successful, would enter 
into the contract and give the statutory bond, and that such a requirement 
was a reasonable regulation. That it had been waived in other cases, 
and was waived in another contract awarded the prosecutor this same 
evening, as one of the affidavits shows, is immaterial. The prosecutor 
has no standing as a bidder if he did not comply with the terms of the 
competition. 


Even if the requirement ignored was nugatory, the prosecutor has 
no private right entitling him to a writ. His remedy, if any, rests in 
damages. On certiorari he simply would have a standing to invoke legal 
discretion to issue a prerogative writ in a matter of public concern. As 
a taxpayer he has no firmer standing. It is a purely public matter. The 
council seems to have acted in good faith. The saving to the public is so 
small compared with the expense, delay and public inconvenience to 
result from a litigation now provoked that I am constrained to discharge 
the rule and deny the writ. 




















GRAHAM VY. CONSOLIDATED TRACTION COMPANY. 


CHAMPION v. CHAMPION. 


(N. J. Supreme Court, November 9, 1900.) 


Demurrer—A ffidavit—An insuf- rer cannot be objected to by the ad- 
ficient affidavit filed with a demur- __ verse party after joinder. 


On demurrer to declaration. 

Before Depue, C. J., and Dixon, J. 

At the argument it was objected that the affidavit attached to the 
demurrer was insufficient. 

But the court refused to consider the objection, the plaintiff having 
joined in demurrer. 





GRAHAM v, CONSOLIDATED TRACTION COMPANY. 


(N. J. Supreme Court, November 12, 1900.) 
Damages for Injuries Resulting in Death. 


Messrs. McEwan & McEwan and Mr. Frank M. Hardenbrook for 
the plaintiff. 

Messrs. Vredenburgh & Garretson for the defendant. 

Before Depue, VanSyckel and Gummere, JJ. 

PER CURIAM: This suit was brought by the plaintiff as admin- 
istrator of Melville T. Graham, deceased, under the act which provides 
for the recovery of damages in cases where the death of the person is 
caused by wrongful act, neglect or default. (G. S., p. 1,138). The suit 
is for the benefit of the father of the deceased as next of kin to recover 
damages for the “pecuniary injury resulting to him from the death of the 
deceased.” The deceased was a boy four years and four months old at 
the time the accident happened which resulted in his death. The jury 
found a verdict for the plaintiff and assessed the damages at $2,000. 

This case was first tried in September, 1896, and resulted in a verdict 
for $5,000 for the plaintiff. Upon a rule to show cause why this verdict 
should not be set aside, this court, June term, 1897, held that the damages 
were “absurdly excessive,” and ordered that a new trial be granted unless 
the plaintiff would accept the sum of $1,000, which he declined to do. In 
October, 1897, the cause was tried again and a verdict for $5,000 was 
rendered. This verdict was set aside on the ground that the damages 
were excessive. Graham v. Consolidated Traction Co., 33 Vr. 90. The 
case was re-tried on January 30, 1899, and resulted in a verdict in favor of 
the plaintiff for $5,000. The verdict was set aside on two grounds: First, 
that the plaintiff had not established by a preponderance of proof that the 
defendant was liable; second, that the damages were excessive. Graham 
v. Consolidated Traction Co., 44 Atl. Rep. 964. The evidence at this trial 
is substantially the same as it was at the last preceding trial. Two 
additional witnesses were examined on the part of the plaintiff, Olivette 
Butler and Joseph A. Smith. As to the amount of damages that should 
be recovered, the case is not in anywise altered. With respect to the case 
upon the merits as presented at the last preceding trial, the opinion of 
Chief Justice Magie demonstrates that it was insufficient to sustain any 
verdict in favor of the plaintiff. A careful examination and consideration 
of the testimony at the last preceding trial, including that given by Olivette 
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Butler and Joseph A. Smith, the new witnesses called by the plaintiff, left 
the case substantially in the same condition upon the weight of the evi- 
dence that it was in when the last preceding verdict was set aside. The 
observations of the Chief Justice on the evidence at that time apply with 
full force to the present case. ; 

The rule should be made absolute on both grounds. 





CONOVER ET AL. v. LONG BRANCH COMMISSION ET AL. 


(N. J. Supreme Court, September 14, 1900.) 


Municipal corporations—Gar- any general statute, to grant, by 
bage franchise—In A. D. 1899 the resolution, an exclusive franchise 
Long Branch commission had no for twenty years for the collection 
power, by virtue either of its spe- and cremation of garbage. 
cial act (P. L. 1875, p. 477), or of 


Certiorari by Frank B. Conover and others against the Long Branch 
commission and others to review resolutions and contract of the commis- 
sion granting an exclusive franchise for the collection and cremation of 
garbage in the city of Long Branch for twenty years. Proceedings an- 
nulled. 

Argued June term, 1900, before Dixon and Collins, JJ. 


Mr. Charles L. Corbin for prosecutors. 
Mr. Thomas P. Fay for defendant. 


COLLINS, J.: The board of commissioners of Long Branch in A. 
D. 1899 attempted, by resolution, to grant to certain individuals an exclu- 
sive franchise, for twenty vears, for the collection and cremation of gar- 
bage, etc., and to award a contract accordingly, on certain remuneration 
to the municipality, and at prescribed rates of service to citizens; the 
contractors to establish a crematory in a satisfactory location. By a later 
resolution the site for the crematory was fixed by the board and accepted 
by the contractors. The present writ of certiorari, allowed in December, 
1899, removes all these proceedings. The prosecutors are taxpayers 
owning property in the neighborhood of the proposed crematory. They 
clearly have a standing for their writ. This, indeed, is not questioned; 
but it is argued that they are in laches, because before they moved in the 
premises ab out $1,000 had been expended towards the erection of the cre- 
matory. Ifthe attack was simply upon a resolution giving municipal 
consent to such erection under the restrictive act of 1895 (2 Gen. St., p. 
2,257, par. 664), this objection would have force, but, tied to the franchise 
and contract, as is the selection of site, it must stand or fall with them. If 
they are ultra vires, they cannot be saved by any laches of the prosecutors. 
That they are without legal authority is unquestionable. Nothing in the 
subsisting organic law under which the Long Branch commission exists 
(P. L. 1875, p. 477), or in any general statute, warrants an exclusive fran- 
chise of the character sought to be conferred. Without legislative author- 
ity a municipal corporation cannot create a monopoly. Dill. Mun. Corp, 
Secs. 296, 547-550. Besides this fundamental defect there is one of 
procedure equally fatal. The only power of the commission over the 
subject of the challenged municipal action is the inferential one conferred 
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by sections 33, 34, and 35 of the act of 1875, above cited. That power, it 
is enacted, shall be exercised by ordinance. Where an ordinance is 
prescribed by a municipal charter, a mere resolution is ineffectual. City 
of Paterson v. Barnet, 46 N. J. Law 62, and cases cited. An act has been 
passed pendente lite (P. L. 1900, p. 398) that may have a bearing on future 
action of the character of that now involved, but, being clearly only pros- 
pective in operation, need not now be considered. The proceedings certi- 
tied will be set aside, with costs. 





GASKILL & SONS v. JOSEPH H. BUCKMAN.* 


(Burlington County Circuit Court, June, 1890), 


Judgments by confession— Consideration. 


Rule to show cause. 

Mr. D. J. Pancoast for the plaintiff. 

Mr. J. H. Gaskill and Mr. S. H. Grey for Brown & Co. 
Mr. Lindley M. Garrison for Strong & Co. 


GARRISON, J.: This is a contest among the creditors of Joseph H. 
Buckman over the proceeds of the sale of his property. Attack is made 
by the subsequent creditors upon the senior execution creditor, Gaskill & 
Sons. The grounds are, first, that the judgment of Gaskill & Sons was 
improvidently entered, and, second, that it was entered for a greater sum 
that was actually due. 

The facts are these. Gaskill & Sons had. been selling lumber to 
Buckman, for which notes had been taken and renewed. On November 
30, 1886, Buckman gave to Gaskill & Sons his bond, with warrant to 
confess judgment, conditioned for the payment of four thousand dollars 
in one day after date. After this Gaskill & Sons continued to sell lumber 
to Buckman and to take and renew his notes therefor. On November 
17, 1887, Gaskill & Sons entered judgment on this bond for the amount 
then owing to them for lumber, viz.: $2,950.00. This amount, with the 
exception of $169.54, was represented at the time by notes given by 
Buckman to the plaintiffs, not vet matured. . The insistment of the junior 
creditors is that until the time of the maturity of those notes nothing was 
due and owing within the meaning of the act concerning bonds with 
warrants of attorney. In so far as this argument proceeds upon the fact 
that the notes were taken subsequent to delivery of the bond it rests upon, 
what appears to me to bea misconception of the statute in question. That 
act, in speaking of the debt to be recovered, concerns itself solely with the 
debt in existence at the time of the recovery of the judgment. While it 
requires a true statement of the consideration of the bond, it leaves all 
matters appertaining thereto as they were before its passage. The debt 
it speaks of is the one in existence at the time of the making of the 
affidavit, by virtue of which the judgment is entered. The consideration 
of the bond is required to be stated in order that it may be seen whether 


*The opinion in this case, by Mr. Justice Garrison, has, we are informed, never been published 
On a writ of error directed to the Burlington Circuit the decision was affirmed on the opinion of the 
court below, as will be found in 24 Vroom, p. 665. As the principle involved in the case has thus been 
mage po a maa law of the state, we have been requested by a member of the Bar to give place 
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the original transaction was a valid one and capable of sustaining the debt 
for which judgment is to be entered, not whether the debt itself was in 
existence at the time the bond was given. In other words, it does not 
prescribe that judgments may be entered for such debts only as antedated 
the delivery of the bond. 

In prescribing what the affidavit shall contain the act says that it 
shall state the true consideration of the bond. It then adds in a separate 
clause, “and shall further set forth that the debt or demand for which 
judgment is confessed is (not ‘was’) justly and honestly due and owing.” 
The first clause has reference to the validity of the bond; the second, to 
the legal propriety of the judgment. It treats them as two different 
things, leaving the connecting links to be controlled by the principles 
ordinarily applicable to these two distinct subjects of adjudication. The 
latter requirement is not that the original debt, or so much thereof as 
remains unpaid, may be set forth and recovered, but that judgment may 
be confessed for any debt honestly due and owing under said bond; that 
is, any honest debt supported by the consideration upon which the validity 
of the bond itself depends. Reading the whole section together it confers 
upon a party holding a bond given for a valid consideration the right to 
enter judgment for any demand which is of such a nature that it would 
sustain an action under the bond against the maker thereof, provided such 
demand, at the time of the confession of judgment, is honestly due and 
owing. 

This contention receives support from the history of the legislation 
in question. At the time of the passage of the original act, in 1817, the 
language used was that the affidavit should state the true cause of action. 
In 1820 this language was altered so as to require a statement, not of the 
cause of action, but of the true consideration of the bond. The signifi- 
cance of this change is apparent in the light of the view above indicated. 

The fact, therefore, that the notes in question were not in existence 
at the date of the bond, is immaterial if they are honestly due and are 
supported by the same consideration upon which:the bond was given. 

The contention that these notes cannot be made the basis of this 
judgment because the debtor could, if sued for the debt represented by 
them, have pleaded an extention of the time of payment to the date of 
their maturity, is inapplicable to a proceeding which derives its sole 
validity from the voluntary act of the debtor. The right to interpose such 
a defense being, like the right to plead the statute of limitations, personal, 
the failure to interpose it is presumptive proof of waiver. Nor do the 
words “justly and honestly due and owing” limit the indebtedness for 
which judgment can be entered to such only as present an accrued right 
of action. Debts now due and owing, in the sense that they are unpaid 
indebtedness, is what is meant, not that a fixed day of payment has been 
reached and passed. 

So far, then, as the merits are concerned, the plaintiffs’ judgment was 
not improvidently entered. 

A remaining contention is that the affidavit fails to disclose the true 
consideration of the bond. That it stated it truly as of the time the bond 
was given is not disputed; that it stated it substantially in reference to the 
whole line of transactions. contemplated and actually followed by the 
parties must also be admitted. Ifthe affidavit had omitted to state the 
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consideration, or had ‘stated it falsely, the resulting judgment would be a 
nullity and would be so declared at the instance of other creditors. But 
if the affidavit states the consideration by giving truthfully the substance 
of the transaction a judgment entered for an honest demand for an actual 
indebtedness and without fraudulent purpose will not be open to the attack 
of other creditors merely because the affidavit is inartificially drawn. The 
word “true” in this connection means that which is frank and actual, 
rather than that which is precise and technical. 

In the present case the truth was that the consideration for the bond 
was lumber, and the affidavit so states the debt for which the judgment 
was entered was for lumber credited to the debtor upon the strength of 
this bond and the accompanying power to confess judgment upon it. 

The entire transaction is characterized by honesty of dealing and 
frankness of statement—the matters to which adverse criticism is directed 
are of form, not of substance. Under these circumstances the require- 
ments of the statute have been followed and the judgment will not be 
disturbed. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 


Accounting—Mortgages—Consideration.—1. The Court of Chanc- 
ery cannot take cognizance of unliquidated claims, in an accounting, but 
will permit the parties to go into a court of law and establish their rights, 
and return to Chancery to state the result.in the account. 2, Where 
defendant showed complainant his books, and stated items of indebted- 
ness owing by her to him, but there was no showing of vouchers, or 
comparison of items, or written statement in the nature of an accounting, 
and complainant gave defendant a mortgage, the giving of the mortgage 
was not such a settlement as precluded complainant from having an 
account between herself and defendant. 3. Complainant in a bill for an 
accounting had never been engaged in. business, and in the presence of 
her agent, in whom she had confidence, she executed and delivered a 
mortgage to the agent’s brother, which was recorded. Complainant 
testified that she never received the consideration expressed in the mort- 
gage, but defendant testified that the money was afterwards paid by his 
brother to complainant in the form of bank notes, he and his brother and 
complainant being the only ones present. The mortgage was afterwards 
assigned to defendant, who at the time of the hearing had become the 
administrator of the mortgagee, with means of obtaining access to the 
mortgagee’s books, papers and bank accounts; but no such evidences of 
payment were produced, no receipt for the money claimed to have been 
paid was shown, and defendant’s statements on the stand were contra- 
dictory. There was an entry on defendant’s books of a payment of $60 
for one year’s interest on the mortgage, paid by him to his brother, but 
no receipt of such payment was produced; and no receipts were indorsed 
on the bond or the mortgage of payment of mortgage money to com- 
plainant, or of payment of any interest. Held, that the evidence justified 
a finding that the mortgage was invalid, in that no consideration had ever 
been received. Knorr v. Lloyd. (Mr. Eli N. Chandler and Mr. Rodman 
L. Betts for complainant. Mr. Henry I. Budd, jr., for defendant). 
Opinion by GREY, V. C., August 10, 1900. 
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Power of attorney—Construction—Covenant against partition —1. 
An heir, by a power of attorney, delegated to two of her co-heirs the 
control and management of her interest in lands belonging to the estate, 
authorizing them to receive the rents, and requiring them to pay to her 
the net income of the property to which she was entitled, less a certain 
sum which the deed recited they had advanced to her. The deed also 
expressly made a lien on her share in the estate a further advancement 
to her at the time of its execution, and her co-heirs then took possession 
thereunder. Held, to make them mortgagees in possession of her share, 
so as to defeat her right to possession until the advancements were paid. 
2. An heir cannot call for partition when co-heirs are in possession of her 
interest under a mortgage executed by her to them. 3. An heir, who, 
on condition of a loan to her of a certain sum by two of her co-heirs, 
covenants not to call for partition within a certain period, unless all the 
other heirs agree thereto, is bound thereby. Yglesias v. Dewey. (Mr. 
E. T. Paxton for complainant. Mr. William C. Heppenheimer for 
defendants). Opinion by PITNEY, V. C., August 18, 1900. 


Gift causa mortis—Evidence—Action.—1. One who claims title to 
property by gift mortis causa must prove the fact of the gift, and that it 
had the characteristics of such a donation. 2. Mere possession of the 
subject-matter of the claimed gift by the supposed donee will not of 
itself establish a gift mortis causa. 3. Such gifts are not favored in the 
law, and cannot be proven by violent interference from disputed testi- 
mony. 4. Where an administrator appointed by foreign letters seeks a 
remedy in this court, an attack on his standing on the ground that his 
decedent was domiciled elsewhere than in the place where his letters 
issued will not be entertained. Such objections must be raised in the pro- 
bate courts by direct attack or application. 5. One who is neither a credi- 
tor, next of kin, nor in any other way interested in a decedent’s estate, may 
not question the efficacy of letters of administration valid on their face. 
6. The filing of an exemplified copy of foreign letters of administration 
under the act of 1896 (P. L., p. 173, Sec. 1), to enable a suit to be prose- 
cuted, is sufficient if filed before final hearing. 7. Quaere: Is the statute 
of 1887 (Gen. St., p. 1429, Sec. 20) repealed by the statute of 1896, above 
cited? Buecker v. Carr. (Mr. U. G. Styron and Mr. Jonas Miller for 
complainant in original bill and for defendants in cross bill. Mr. H. A. 
Drake and Mr. Edgar N. Black for complainant in cross bill and for 
defendants in original bill). Opinion by GREY, V. C., August 21, 1900. 


Trusts—Partnership—Injunction—Evidence.—1. J., complainant, 
and complainant’s mother formed a partnership for conducting a boarding 
house, and a contract for the purchase of a house for $20,500 was made, 
whereby a conveyance was to be made to J. and complainant’s mother. 
J. paid, at the time of making the contract, $500 of the $1,000 which was 
to be paid on signing the contract, and the receipt was indorsed on the 
contract with the statement that the balance of the $1,000 would be paid 
by complainant’s mother. Thereafter complainant’s mother received 
from J. $500, giving him a receipt for the amount. Subsequently J. made 
the balance of the cash payments, and a deed was made to J., complainant, 
and her mother, who all executed a joint bond and mortgage for the 
balance of the purchase money. Held, insufficient to show that the pay- 
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ment of $500 by J. te complainant’s mother created a resulting trust in 
his favor. 2. The evidence established a partnership between the parties, 
and that the real estate was purchased as firm property. 3. After the 
execution of the joint bond and mortgage, complainant’s mother executed 
a deed to J., which was invalid, as that of a married woman, her husband 
not joining. Held, that, so far as the deed of complainant’s mother 
operated as an equitable conveyance to J. of her interest in the land over 
and above the amount with which it and the other partnership property 
was properly chargeable for the advances of J., it was void as against 
judgment creditors of complainant’s mother. 4. To the extent to which 
complainant’s mother’s interest was chargeable in favor of J. for his 
advances, the deed was based on a valid consideration as against her 
creditors, and would be superior to the lien of creditors, it appearing that 
J., in taking the conveyance, did not act with intent to defraud creditors 
ofthe mother. Jones v. Beekman. (Mr. David Harvey for complainant. 
Mr. Chauncey G. Parker for defendants, Beekman and others. Mr. 
Charles Harvey for defendant, Stewart). Opinion by EMERY, V. C., 
August 21, 1900. 


Equity—Preliminary injunction—Interpleader.—1. Under rule 213, 
providing that any objections to a pleading, or any part thereof, may be 
made and adjudicated upon without the filing of a demurrer or exceptions, 
a defendant must move to strike out a bill while the pleadings are in that 
condition in which he could demur to it; and, after having fully answered, 
he cannot move to strike out. 2. A bill alleged that complainant owes 
defendant a certain sum; that complainant has been notified that by an 
agreement between defendant and a third person the latter is entitled to 
one-half that sum; that such person has warned complainant not to pay 
that half to any one but himself, and that complainant does not know to 
whom it belongs, and asks that defendant and such third person may 
interplead and be enjoined from further prosecuting a suit at law until 
decree. Defendant denies that there was any such agreement, and insists 
that she alone is entitled to the fund. Held, that a motion to dissolve 
the preliminary injunction restraining the suit at law on the ground that 
the answer denies every fact on which complainant’s equity depends will 
not be granted, since the answer simply denies the existence of the agree- 
ment, and is not responsive to complainant’s claim. 3. Under the 
chancery act (Gen: St., p. 376, Sec. 23), providing that complainant may 
pray that defendant answer without oath, in which case the answer need 
not be sworn to, and the allegations and statements therein, whether 
responsive or not, shall not be evidence against complainant, except on a 
motion to grant or dissolve an injunction, on which motion the statements 
and denials in an answer duly sworn to shall have the same effect as here- 
tofore, the rule that a preliminary injunction will be dissolved when a 
responsive answer under oath, by a defendant having knowledge of the 
transactions, denies the facts on which the equity of the bill depends, is 
unaffected by the fact that complainant, in his bill, waives an answer under 
oath. 4. Where a person claims a fund because of an admitted contract 
with the holder of the fund, and another person claims a portion of such 
fund because of an agreement with the admitted contractor, the holder of 
the fund may file a bill for interpleader, and it is not necesssary, to entitle 
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the holder to file such bill, that the claimants each assert a right arising 
out of some alleged contract with such holder. Ireland v. Kelly. (Mr. 
C. L. Cole for complainant. Mr. E. H. Higbee for defendants). Opinion 
by GREY, V. C., August 25, 1900. 


Mortgages—Foreclosure—Equity pleading.—1. Where a bill seeks 
to foreclose a mortgage on the ground that the whole credit was for- 
feited by noncompliance with the condition that, by a certain day of each 
year, receipts for all taxes assessed for the current year should be pro- 
duced, the part of the answer showing that on such day the tax assessed 
was, by due course of law, in dispute, that it was subsequently determined 
to be erroneous, and was reduced, and thereupon paid, and the receipt 
produced, cannot be stricken out, on motion, as impertinent. 2. A mo- 
tion to strike out allegations of an answer on the ground that the facts set 
forth show “no legal reason” for failure to produce tax receipts, by reason 
of which the bill is filed to foreclose a mortgage is, in substance, a de- 
murrer to the answer, which is not recognized in equity. Brill v. Mary 
A. Riddle Co. (Mr. C. L. Cole for complainant. Mr. Thomas E. French 
and Mr. L. M. Garrison for defendant). Opinion by GREY, V. C., June 
2, 1900. 


Trusts—Trustee—Qualifications—1. Under a testamentary trust to 
invest a fund and pay over the income, the fact that the estate is being 
administered under New Jersey court, while the trustee appointed is a 
Pennsylvania corporation, is not an obstacle to the execution of the trust 
by the designated trustee, since the trustee may be required to give secur- 
ity within the jurisdiction of the court for due performance of the trust 
and for accounting before the New Jersey court. 2. Under a testamen- 
tary trust to invest a fund and pay over the income, the fact that the trus- 
tee named is a Pennsylvania corporation, without right to do business in 
New Jersey, while the estate is being administered under a New Jersey 
court, is no obstacle to the execution of the trust by the designated trus- 
tee, since the duties of the trustee merely require the payment of money, 
which can be paid in Pennsylvania as well as in New Jersey. In re Sat- 
terthwaite’s estate. (Mr. Charles K. Chambers for petitioner. Mr. Nor- 
man Grey for defendant). Opinion by REED, V. C., July 12, 1900. 


Sale—Agreement—Mechanics’ lien.—1. Under an agreement to sell 
to P., contractor for certain work, such quantities of iron pipes as P. may 
desire, to be delivered within a certain time after each monthly order for 
same, there is no liability for pipes not shipped, and not ordered by P. 2. 
Under a contract for sale by the pound of iron pipes, they to be of a cer- 
tain length and weight, overweight not to be paid for, there can be no 
recovery for overweight because of an excess in length, where the pur- 
chaser does not accept them with knowledge of this. 3. A manufacturer 
of iron, who furnished iron pipes to a contractor for construction of city 
waterworks, is within Act March 30, 1892, Sec. 1 (2 Gen. St., p. 2,078), 
giving a lien to a “mechanic, merchant, or trader” who is employed on or 
furnishes material for a city improvement. 4. A lien for materials fur- 
nished the contractor for a city improvement is not wholly void because 
for an amount greater than can be enforced, the claim not being fraudu- 
lently padded but the excess in the claim having arisen from want of care 
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in making it, and the’ moneys belonging to the contractor being thereby 
tied up, interest on the claim from the filing of the lien will be disallowed. 
Camden Iron Works v. City of Camden. (Mr. E. A. Armstrong and Mr. 
D. J. Pancoast for complainant. Mr. S. H. Grey for the defendant, 
George Pfeiffer). Opinion by REED, V. C., September 29, 1900. 


Taxation—Sale of land for nonpayment of taxes.—1. Chancery has 
jurisdiction of a bill to quiet title to land on which defendant claims a lien 
under sale for taxes, as to which lien complainant has a right of redemp- 
tion; for equity, having jurisdiction of suits to redeem land sold for taxes, 
in fixing the parties’ rights to the land may determine whether defendant’s 
lien existed, and whether plaintiff could redeem. 2. The Martin act (8 
Gen. St., p. 3,389), entitled “An act concerning the settlement and collec- 
tion of unpaid taxes and to provide for the sale of lands subjected to future 
taxation and assessment,” and providing (Section 13) that taxes thereafter 
levied, where the rate does not exceed a certain per cent., which shall re- 
main unpaid for three years, may be collected, and the realty subject 
thereto sold by the city authorities, is not unconstitutional, in that it em- 
braces matter not within its title, since such section is within the scope of 
the clause of the title, “and to provide for the sale of lands subjected to 
future taxation and assessment.” 3. Under the Martin act (3 Gen. St., p. 
3,389) Sec. 13, providing that taxes thereafter levied, where the rate does 
not exceed a certain per cent., which shall remain unpaid for three years, 
may be collected by a sale of the realty by the city authorities, a sale of 
realty by a city for taxes to itself as purchaser for a term of years does not 
exhaust its power to sell in fee, if at the time of the subsequent sale it. is 
still the purchaser for years, since the provision for the sale in fee is not 
substitutionary for the previous right of the municipality to sell for a term 
of years under its charter, but additional thereto. 4. Where a sale of 
realty for taxes under the Martin act (3 Gen. St., p. 3,389), authorizing 
such sale by a municipal corporation, is regular and legal, a chancery 
court cannot set it aside as invalid because the amount of the taxes was 
excessive, since such inquiry can only be made in a direct proceeding by 
certiorari in the Supreme court. 5. The Martin act (3 Gen. St., p. 3,372) 
provides for the sale of realty for taxes by cities, and allows redemption 
within a certain time; 3 Gen. St., p. 3,389, provides that on redemption of 
such realty there shall be paid to the purchaser all the costs and expenses 
necessarily incurred in proceedings taken to perfect title thereto, and 3 
Gen. St., p. 3,386, provides that nothing shall be paid on such costs and . 
expenses unless the mayor approve the amount to be paid. Held, that 
such costs and expenses cannot be allowed a person seeking redemption 
of his lands sold for taxes, without proof that they were necessary and 
approved by the mayor. Devine v. Franks. (Mr. W. H. Francis for 
complainant. Mr. James R. Nugent for defendant). Opinion by 
EMERY, V. C., October 2, 1900. 


Voluntary deeds—Right of grantor’s heirs—Equity jurisdiction.—1. 
Where, in a suit in chancery to set aside a will, it is admitted that the 
will was probated, and an appeal therefrom is pending, the court will not 
assume jurisdiction to determine the validity of the will. 2. Where a 
grantor, who is mentally incapable of caring for himself or of determining 
the proper mode to carry out his intention in disposing of his realty, is 
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permitted by his solicitor to make a voluntary déed absolute in form, 
when his intention was to convey only a life estate to the grantee, with 
remainder to a particular person, such grantor has a right to sue to set 
the conveyance aside for mistake, which right, at his death, descends to 
his heirs. Foth v. Ellenberger. (Mr. M. T. Rosenberg for complainant. 
Mr. Lewis A. Allen and Mr. George P. Rust for defendant Ellenberger). 
Opinion by PITNEY, V. C., October 9, 1900. 





Mutual benefit insurance—Certificate—Effect—1. The contingent 
interest of a wife in a benefit certificate issued to the husband by a bene- 
ficial order, payable to her on his death, is not assignable as collateral 
security for the husband’s debt, when the contract, as evidenced by the 
certificate and the constitution and by-laws of the order, prohibits assign- 
ments to secure debts owing by members, and declares any assignment 
of the certificate void, and such assignment cannot be enforced in equity 
as an agreement by the wife to pay the assignee when she comes into 
possession of the insurance money. 2. By payment of the sum secured 
by a benefit certificate into court under a bill of interpleader filed by a 
beneficial order against the beneficiary and one claiming under an assign- 
ment of the certificate made in violation of the constitution and by-laws 
of the order prohibiting assignments, the plaintiff does not admit the 
validity of the assignment. Supreme Conclave, Improved Order of Hep- 
tasophs, v. Dziley. (Mr. Walter H. Bacon and Mr. S. H. Grey for de- 
fendant Francis B. Minch. Mr. William A. Logue and Mr. W. S. Sin- 
nickson for defendant Jennie E. Dailey). Opinion by REED, V. C., 
October 19, 1900. | 


Wills—Construction—Admissibility—1. Where a testator gives a 
number of legacies of various amounts, and then directs that his remain- 
ing estate shail be distributed “ex aequs’’ among such legatees, such estate 
is to be distributed equally among the several legatees. 2. Where a tes- 
tator provides in his will that the portion of his estate remaining, after 
paying certain legacies, shall be divided “ex aequs” among such legatees, 
an affidavit filed by consent, which gives the language of the testator after 
making the will, relative to the meaning of such words, is not admissible 
in an action fer the construction of the will. Archer v. Morris. (Mr. R. 
H. Ingersoll for complainant. Mr. H. Wooton for defendant James Mor- 
ris. Mr. Peter Backes for defendant St. Francis Hospital and others). 
Opinion by REED, V. C., October 23, 1900. 


Mortgages—F oreclosure— Deficiency.— Where a vendee of land sub- 
ject to a mortgage assumes to pay the mortgage debt, his assumption 
does not render him liable for a deficiency due on the mortgage after 
foreclosure, if the vendor is not personally liable for the debt, since the 
assumption is one of indemnity, and there is nothing against which to 
indemnify. Eakum v. Shultz. (Mr. I. O. Acton for complainant. 
Messrs. Watkins & Avis for defendants). Opinion by REED, V. C., 
October 24, 1600. 

Executors—Trusts—Accounting.—The Court of Chancery has juris- 


diction of a bill praying for a decree that real estate bought by an executor 
with funds of the estate be held by him in trust, and for an accounting of 
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the rents and profits, though the bill is filed after an accounting is begun 
in the Orphans’ court. Field v. Field. (Mr. John H. Backes for com- 
plainant. Messrs. Fluck & Parker for defendants). Opinion by REED, 
V.C., October 24, 1900. 


Injunction—Interference with land—Rights of railroad companies— 
Irreparable injury —Upon a rule to show cause, heard on bill, answer, 
and affidavits, complainants, who are railroad companies, ask an injunc- 
tion restraining defendants from interfering with their occupation of a 
small tract of land upon which they had laid a track in extension and 
continuation of a ireight siding upon land admittedly owned by them. 
Complainants had a paper title to said small tract, and claimed to be its 
owners. Defendants also had a paper title thereto, and claimed to be its 
owners. Held, that a case for interference by injunction was not made 
out, (1) because, although complainants are common carriers of freight, 
and have used the track in question from time to time in the performance 
of their duties as common carriers, its use is not essential to the perform- 
ance of such duties, and the deprivation of its use will not seriously im- 
pede them in such performance, and complainants do not offer to take the 
land or to proceed to condemn defendants’ interest therein; and (2) be- 
cause it appears by the affidavits and without contradiction that the track 
in question had been laid on said land by the license of defendants’ prede- 
cessor in title, who was in possession thereof, which license had been re- 
voked, and the respective claimants to ownership had been thereby re- 
mitted to their original status, and it did not appear that what defendants 
proposed to do upon said land would cause irreparable injury to complain- 
ants or any irijury for which they would not be adequately compensated 
in an action at law. New Jersey Junction R. Co. v. Woodward. (Mr. 
James B. Vredenburgh for the rule. Mr. James E. Howell opposed). 
Opinion by MAGIE, Chancellor, October 27, 1900. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Certiorari—Dismissal—Public interest.—Public interests only being 
represented by the prosecutors in certiorari, and the work complained of 
as being illegally undertaken having so far progressed when the writ was 
applied for that such interests will not be subserved by interference, the 
writ will be dismissed. Ralph v. Mayor, etc., of Borough of Ailantic High- 
lands. (Mr. Aaron E. Johnston for prosecutors. Mr. John E. Foster, for 
defendants). Argued before Collins and Dixon, JJ. Pere CURIAM, Au- 
gust 12, 1900. 


Municipal corporations—Officers—Contracts.—1. P. L. 1897, p. 142, 
authorizes the common councils of cities in which the receiver of taxes 
holds his office for an indefinite time to fix a definite term therefor, 
and declares that appointees shall hold the office for such term. The 
receiver of taxes of the city of N. was entitled to hold the office till it 
was declared vacant, or his successor was appointed under the charter of 
the city; but by ordinance of January 6, 1899, the council fixed the term at 
five years. Held, that since the statute was a special law, and unconstitu- 
tional, as only applying to cities in which such officers hold an indefinite 
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term, the common council could declare such office vacant before the 
expiration of the term of office of an incumbent. 2. Where a receiver of 
taxes of a city whose charter provides that such officer may be removed at 
the will of the common council is appointed by the council for a period of 
five years, such appointment does not constitute an irrevocable contract 
which will prevent his removal during such time, as he is a public officer, 
and not a private employee of the city. Uffert v. Voght. (Mr. Thomas 
N. McCarter, Jr., for relator. Messrs. Coult & Howell for respondents). 
Argued before Depue, C. J., and Gummere, Ludlow and Fort, JJ. Opin- 
ion by GUMMERE, J., October 5, 1900. 


NEW JERSEY PREROGATIVE COURT. 


(Abstracts of Recent Opinions.) 

Probate of will—Withdrawal of application—Citations.—Pro- 
ponent of will, having the right to withdraw application to surrogate for 
probate before citations are issued, may do so where citations name, as 
return day, a day already passed, they having no force. In rc Leonard’s 
will. (Mr. Edmund Wilson and Mr. Joseph Reilly for the motion. Mr. 
James E. Degnan and Mr. Charles L. Corbin opposed). Opinion by 
REED, V. O., September 4, 1900. 


Wills—Centest of wills—Costs.—P. L. 1898, p. 789, Sec. 197, per- 
mits testator’s estate to be taxed with the costs of the unsuccessful con- 
test of his will, when the only evidence offered by the contestants is that 
of the subscribing witnesses, or there were reasonable grounds for such 
contest. A testator, twenty-four years old, and of sound mind, and who 
had resided for nine years in the home of M., devised his property to the 
daughter of M. Testator was unmarried, childless, and without brother 
or sister, and there was no evidence of any undue influence. The con- 
testants were aunts of the testator. Held, sufficient to sustain an order 
taxing the costs of a contest of his will to the contestants. Higgins v. 
McQuirk. (Mr. William M. Watson for appellant. Mr. Michael Dunn 
for respondent). Opinion by REED, V. O., October 23, 1900. 


CHINESE CRIMINAL LAW. 


It is well known that there is very little mercantile law in China, and 
it is therefore the more remarkable that Chinese merchants are distin- 
guished for the strict integrity and fidelity with which they fulfill their 
contracts. The word of a Chinese merchant is as good as his bond. 

Ex-Attorney General Rosendale, one of the most eminent Albany 
lawyers, who recently made a tour of the Orient, tells us that it was the 
common testimony of Americans and Europeans transacting business 
there that it was so rare as to be almost an unknown thing for a Chinese 
merchant to attempt to defraud in either the quality or the price of his 
goods, or in the payment of his debts. 

This is one of the most admirable traits in the Chinese character, 
showing a native honesty not to be found in some of the other Eastern 
races, and probably accounting for the fact that there is very little Chinese 
mercantile law because there is very little need of legislation to enforce 
mercantile obligations. 
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Among other items of curious and interesting information in this 
book, it appears that it is not a crime to kill a robber who enters the house 
at night, but it is a light crime to kill him if he enters in the daytime. 
To kill a man who is robbing a field by day is a capital offense, but, if by 
night, the act is, in a measure, justifiable. A robber may be killed in 
self-defense, and in China you are justified in killing the man who is 
desecrating your father’s grave. 

It is a greater crime to wound with a pistol than with a sword. 
Robbery from relations is not regarded so seriously as from others, for, 
from the Chinese point of view, if one steals from his relative he is merely 
taking what is more or less his own by ties of kindred, and is guilty rather 
of breach of good manners than of actual crime. There are rigorous 
penalties for wrecking. 

Receivers of stolen goods are often worse than the thief. Breach of 
trust is treated with leniency, extortion with severity. Forgery is looked 
upon as a species of larceny. Oaths are not required in a Chinese court, 
and, therefore, perjury gets off easily. Coffins must not be opened after 
they are once closed. 

The principal punishments in China are slicing of the body in pieces, 
decapitation, strangulation, transportation, servitude, the bastinado, the 
cangue or wooden frame around the neck, fetters, branding and fines and 
forfeitures. 

Some of these punishments seem cruel and barbarous, but are prob- 
ably only resorted to in cases of extreme depravity, for it is one of the 
maxims in the philosophy of Chinese government that the nation must be 
governed by moral agency in preference to physical force. 

It has been said of the Turkish government that it is a despotism 
tempered by assasssination; but the doctrine in China is that the services 
of the wisest and ablest men in the nation are indispensable to its good 
government, and that the people have the right to depose a sovereign who, 
either from active wickedness or vicious indolence, gives cause to oppres- 
sive and tyrannical rule. 

The emperor claims no hereditary divine right, and is not always the 
eldest son of the preceding monarch. The ablest son is nominated, but 
his right to the throne can only be established by good government, in 
accordance with the principles laid down in the national sacred books. 
The Chinese penal code commenced two thousand years ago, and copies 
of it are sold at so cheap a rate as to be within reach of people of the 
humblest means.—Albany Argus. 
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THE LATE LORD CHIEF JUSTICE 
OF ENGLAND. 


Lord Chief Justice was one of cour- 
tesy to the American Bar, whose 
members he held in almost affec- 


From the Nov “ ” 
Sous the Movenener *: Cee Fee tionate esteem. He was one of the 


It will be of melancholy interest 
to the members of the legal profes- 
sion in the United States to know 
that the last public act of the late 


originators of the dinner of the 
Bench and Bar of England to the 
American Bench and Bar, and, al- 
though absent on circuit and unable 
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to take an active part in the prelim- 
inary arrangements for it, he was 
in close touch with the committee. 
Finally, upon the eve of the dinner, 
he adjourned his work on circuit 
solely in order that he might come 
up to town to assist in the enter- 
tainment. He reached London in 
time, but was too ill to be present, 
although no one who heard with 
regret the announcement of his ab- 
sence through indisposition had the 
slightest idea of the gravity of his 
ailment. Instead of remaining in 
town for the dinner he proceeded 
to his country seat at Tadworth 
Court, near the scene of the famous 
Derby race on Epsom Downs, 
where he has entertained so many 
American guests. A week’s respite 
from labor producing no improve- 
ment he was brought up to town 
and, after a consultation by the 
most eminent specialists, an opera- 
tion was decided upon. Although 
considered successful at first, the 
shock to his system was so great 
that he succumbed in a few hours. 
The manifestations of grief at his 
death were widespread and sincere 
and evidenced a feeling of personal 
loss to the entire community. 
Measured by almost any stand- 
ard Lord Russell of Killowen was 
a great man. Even a stranger 
meeting him for the first time and 
unaware of his identity could not 
fail to recognize that he was in 
every way far removed from ordi- 
nary mortals. His stature, the 
massiveness of his head, his pierc- 
ing eyes, the resoluteness of his 
mouth and the determination in his 
carriage, never failed to impress 
one with the conviction that he pos- 
sessed power and authority. The 


qualities which gained him success 
would brook no limitations to the 
success, and for years he was the 
ya gg age leader of the English 

ar. 


But those who hold him 
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highest in regard best like to re- 
member him as the judge rather 
than as the advocate. On the 
Bench he was, in manner and ap- 
pearance, an ideal Lord Chief Jus- 
tice. He was the embodiment, in 
_ face and pose and manner of wear- 
ing his judicial raiment, of dignity 
and even terror-inspiring sternness ; 
while at the same time his features 
would relax into mildness and his 
musical and, at times, tender voice 
would indicate that his justice could 
not fail of being tempered with a 
large measure of mercy. 

It was feared that he would carry 
to the Bench some of the defects of 
character for which he was con- 
spicuous at the Bar, such, for in- 
stance, as his frequent irrascibility 
and his occasional overbearing 
manner toward his opponents. 
But no judge ever more quickly 
forgot the advocate’s manner or 
more speedily assumed the judicial 

_pose. He was gentleness and kind- 
| ness itself to the young and ner- 
' vous barrister, and amazingly 
| patient and helpful with a pains- 
| taking lawyer and an honest wit- 
| ness. But woe betide the perti- 
nacious counsel trying to bolster 
up a bad defense, or, worse yet, 
fighting a trumpery or speculative 
action; or an evasive or mendacious 
| witness. No man was ever keener- 
scented for fraud than Lord Russell. 
The first signal when he struck the 
| trail of it was the production of a 
| snuff box and a huge red bandana 
handkerchief, which was waved 
viciously in the air. Then came a 
| snort of rage, the brow darkened, 
_ and the eyes emitted sparks. These 
| signs of approaching storm usually 
sufficed to stop the bad case or to 
withdraw the shuffling witness from 
the box; but if they were disre- 
| garded the consequences were awe- 
| inspiring and never to be forgotten 
by the objects of his scorn. 
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There is probably no profession 
in the world so full of heart-break- 
ing disappointments and of brilliant 
prizes as that of the English bar- 
rister. Thousands of men _ well 
equipped and capable of doing the 
best work have eaten their hearts 
out waiting year after year for 
clients that never came. This is 
true of the majority who are called 
to the Bar. The minority get 
their chance, through accident 
sometimes, but generally through 
connection or influence. The few 
that make great successes get the 
great rewards of fame and fortune 
and title and social honors. Lord 
Russell literally carved out his own 
success. He was an Irishman and 
a Roman Catholic. Furthermore, 
he had no_ university degree, 
although he had taken a partial 
university course at Trinity College, 
Dublin; and he was without social 
influence. He practiced law for a 
short time as a solicitor at Belfast, 
and then, doubtless feeling his 
powers striving within him, decided 
to go to the Bar, and he entered as 
a student at Lincoln Inn. After 
his call he settled as a local barris- 
ter at Liverpool, where then, and 
for many years before, a feeling of 
intense and aggressive Protestant- 
ism prevailed. His progress was 
sufficiently slow to discqurage him, 
and the story runs that about this 
time he dined with two other 
young limbs of the law who were 
also in despair of ever getting work 
enough to afford them a living. 
Some one suggested abandoning 
the Bar, joining forces and emigrat- 
ing to the colonies, and the propo- 
sition was seriously considered. 
Happily it was not adopted, as one 
of the three afterwards became the 
Lord Chancellor of England and 
was known and affectionately re- 
garded in America as_ Lord 


| Herschel; the second was Lord 
Russell of Killowen, Lord Chief 
| Justice of England, and the third 
is now the present Speaker of the 
House of Commons. However 
slow Lord Russell’s progress was at 
first it was substantial, and his merit 
in time was generally recognized to 
such an extent that it was impossi- 
ble for him to remain as a local at 
Liverpool and he came up to Lon- 
don. In 1878 he got his first big 
chance in one of the libel actions 
brought against Labouchere’s 
“Truth.” The case came on for 
| trial before Sir Alexander Cock- 
burn in the old Queen’s Bench 
court at Westminster; and for a 
| “silk” new, or comparatively new, 
| to London, and in a sense upon his 
| own trial in the metropolis, the 
| commencement did not seem pro- 
pitious to Russell, whose vigorous 
handling of the plaintiff caused 
Chief Justice Cockburn to interject 
some comment as to the proper 
| limits of cross-examination, and to 
| express the opinion that they were 
being over-stepped. Russell, al- 
ways fearless at the Bar, even with 
such an opponent as Cockburn on 
| the Bench, would not give way, 
saying that the line he was adopting 
| was necessary to the justification of 
his defense, and he hoped that when 
his case came to be fully heard by 
the Chief Justice that he would 
withdraw what he had said, and in 
the meantime susvend his judg- 
| ment. At the conclusion of the 
trial, when both Russell and his de- 
| fense had been heard, Cockburn 
| was generous enough to publicly 
withdraw every word of his in- 
jurious comment which had fallen 
from his lips, and in paying a high 
tribute of praise to the defendant’s 
| advocate went on to blame himself 
| for an interference. which, on re- 
| flection, he admitted had not been 
| warranted. 
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After this triumph his career was 
one of uninterrupted success and, 
as some one has aptly said, for 
twenty years afterward the history 
of litigation in England was his his- 
tory. No American lawyer, how- 
ever successful in the courts of his 
own state, can fully realize what it 
means to be such a leader as the 
leadership of the English Bar im- 
plies. Everything in the world- 
wide Empire of England centers in 
London. Charles Russell was in 
almost every important case that 
came from the colonies or depend- 
encies to the Privy Council, 
whether it involved a question of 
caste in India, a contest in adminis- 
tration in Canada or a dispute in 
mining rights in Australia or South 
Africa. He was one day in the 
Court of Appeals, the next in 
the House of Lords and the next 


again back on the Queen’s Bench 
putting his back into a jury case. 
Strenuous work, unremitting atten- 
tion to details, quick and unerring 


grasp of the central point in issue, 
wonderful lucidity of arrangement 
and statement and overbearing 
masterfulness, were his distinguish- 
ing characteristics, both as an ad- 
vocate and as a judge. 

He was an impressive speaker 
rather than an eloquent one. He 
made few notes and probably never 
considered his phrases or his pero- 
ration, but his presence was inspir- 
ing, his voice was musical and his 
diction dignified and powerful. Un- 
questionably he had but little, if 
any, sense of humor, and it was 
only by an effort that he could see 
the point of Sir Frank Lockwood’s 
spontaneous and capital chaff. 
One bon mot of his will, however, 
be long quoted. Asked in court 
on one occasion, by a perplexed 
junior, what was the penalty for big- 
amy, he quickly responded. “Two 
mothers-in-law.”” His very inabil- 


|In_ considerable 
| court broke up, and on the follow- 


ity to feel the humor of a situation 
often provoked the hearty laughter 
of the court. His friend, Charles 
Matthews, tells this incident of 


| him: 


“In Mr. Russell’s young days in 
‘silk,” when the late Mr. Justice 
Denman was going the Northern 


_ Circuit, just before the rising of the 
| court on a warm summer afternoon 


some very high words were flung 
from the Bar to the Bench, in a 
tone and- with a vehemence which 
caused the learned Judge to say 
that he would not trust himself to 
reprove them in his then condition 
of sorrow and resentment, but 
would take the night to consider 
what he ought to do, and when they 


_met again the next morning he 


would announce his determination. 
commotion the 


ing day it was crowded in anticipa- 
tion of a ‘scene’—an anticipation 


| semewhat encouraged by Mr. Jus- 
| tice 


Denman’s entry into court 
with, if possible, more than ordi- 
nary solemnity, and, on taking his 
seat, commencing the business of 
the day by saying, ‘Mr. Russell, 


| since the court adjourned last eve- 


ning, I have had the advantage of 
considering with my brother Judge 
the painful incident. . 

Upon which Russell quickly broke 
in with, ‘My Lord, I beg you will 
not say a word more upon the sub- 
ject, for I can honestly assure you 
that I have entirely and forever dis- 
missed it from my memory’—a 
turning of the tables which evoked 
such a roar of laughter in the court 
that even the learned Judge him- 
self could not but join in it.” 


JUST FOR FUN. 


“What do you do for a living?” 
asked a lawyer, frowning horribly 


| at a hatchet-faced young man who 


was undergoing cross-examination. 











“I, sir,’ answered the witness, 
hastily diving into his side pocket, 
“am the agent for Dr. Korker’s 
Celebrated Corn and Bunion De- 
stroyer. Greatest remedy of the 
age; used by all the crowned heads 
of Europe; never known to fail to 
remove the most obstinate corn in 
less than twenty-four hours, or 
money cheerfully refund—” 

Here the court interfered. 


IN LEGAL TERMS. 


“If I were to give you an or- 
ange,” said a well-known citizen 
the other day, “I would simply say, 
‘I give you this orange,’ but should 
you intrust the transaction to a law- 
yer to be put in writing he would 
adopt a form similar to this: ‘I here- 
by give, grant and convey to you all 
my interest, right, title, advantage 
and possession of, in and to said 
orange and of every part thereof, 
together with its rind, skin, juice, 
pulp and pits; and all rights and 
advantages therein, with full power 
to bite, suck, or otherwise eat or 
dispose of the same or any part 
thereof in any way, or give away or 
sell, with or without the rind, skin, 
juice, pulp or pits or any one of 
them, anything hereinbefore or in 
any other deeds, instruments or 
conveyances of any kind and nature 
whatsoever to the contrary in any 
wise notwithstanding.” 


N. J. SUPREME COURT EXAMINA- 
TIONS, NOVEMBER TERM, 1900. 


ATTORNEY’S QUESTIONS, 


In an action of assumpsit, after 
process issues, what effect does pay- 
ment have upon the suit? 

If a demurrer to a narr. be sus- 
tained, can the plaintiff, as a matter 
of right, plead anew? 

Up to what stage of the proceed- 
ings can a bill in equity be amend- 
ed, as a matter of course? 
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What is meant by a creditor’s bill 

in the Court of Chancery? 
| What is meant by mulitifarious- 
| ness? 

At common law, was the truth a 
justification or defense in a pro- 

' ceeding for libel? (a) In a civil 
suit? (b) In a criminal prosecu- 
tion? State the reasons given by 
Blackstone for the rule in each case. 

What kind of a plea is an estop- 
pel? 

What is a trial by certificate? 

What is a special jury? How is 
a struck jury obtained? 

What is the caption to an indict- 
nient? 

What is the jurisdiction of the 
Court of Special Sessions? 

What is meant by exemplary 
damages? 

What is a nuisance? 

In order to sustain an action for 
malicious prosecution what must be 
proven? 

Before any confession can be re- 
ceived in evidence in a criminal 
case, what must be shown? 

In a suit upon a bail bond what is 
the first writ to be issued? 

What is marriage inlaw? What 
are the requisites of marriage men- 
tioned by Blackstone? What are 
the grounds for divorce in New Jer- 
sey? (a) Absolute? (b) Limited? 

‘What are some of the reasons for 
granting a new trial after a verdict? 

What are laches? 

How do you take the deposition 
of a witness de bene esse in the Dis- 
trict Court? 

Is there more than one way in 
which a foreign will can be pro- 
bated in New Jersey? If you say 
yes, state the different methods. 
~ How is process served on a for- 

| eign corporation? A sues B, and 

| desires the attendance of C, who re- 
| sides in New York, as a witness. 
C voluntarily, without subpoena, 
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attends at the trial, and while there | 
in attendance is served with a sum- | 
mons at the suit of X. Is such ser- 
vice a good one? State reasons. 

By mistake of a scrivener, in or- 
der to secure a debt a deed is exe- 
cuted by A to B, instead of a mort- 
gage. May parol evidence be ad- 
mitted to prove this fact? (a) At 
law? (b) In equity? Is there a 
specified remedy in such a case? 
If so, what is it, and in what court 
must it be sought? 

What is meant by the phrase nu- 
dum pactum? What is_ Black- 
stone’s definition of a good consid- 
eration? A valuable consideration? 


What is a guaranty? 

What promises and agreements 
are not binding under our statute of 
frauds unless they be in writing? 


COUNSELORS’ QUESTIONS. 


What is an estate in fee-simple, 
and what are its incidents? 

What are the rules for the con- 
struction of a will and of a deed? 

What is an easement and in what 
method may one be obtained? | 

Is an oral contract made on No- 
vember 8th, 1900, to marry on No- 
vember 15th, 1901, valid? Give 
reasons for answer. | 

In what methods may the testi- 
mony of a witness residing in a for- 
eign state be procured for use in an 
action in this state? 

What is a lis pendens? State its 
object and effect. In what action 
concerning land is it unnecessary? 

Is intoxication a defense for 
crime? If so, to what extent? 

A gives, by will, to B property | 
belonging to C, and, by the same 
instrument, gives to C other prop- 
erty belonging to himself (A), what 
equitable doctrine arises from these 
facts? What are C’s rights with 
reference to the two properties? | 
Discuss what alternative he has, if | 
any, concerning these properties. 

What is meant by atrust? What | 
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is an express trust? An implied 
trust? Resulting trust? Construc- 
tive trust? Give an example of 
each. What are the provisions of 
the statute of frauds concerning 
trusts? What is meant by preca- 
tory words? May a trust be in- 
ferred where a testator has accom- 
panied a gift with such words? 
Discuss the rule in New Jersey 
with reference to such words. 

What effect has the probate of a 
will upon a contest directly against 
its validity upon the title to 
real estate devised thereby? If a 
will devising real property is con- 
tested and finally established, can 
the heirs in an ejectment suit 
against the devises raise any of the 
questions decided by the will con- 
test, and, if so, what questions? A 
testator provides as follows: “I give 
to B my house, and in case B 
should die, then I give the same to 
C.” B survives testator, then dies, 
intestate, leaving heirs, before C. 
Upon whom does the title devolve? 
Suppose the provision were, “In 
case B should die without issue” in 
the last example, would that effect 
the devolution of the title? Dis- 
cuss the construction of such pro- 
visions where death, a certain event, 
is referred to in contingent lan- 
guage as, “In case A should die,” 
or “If A should die,” etc. 

What is meant by dedication of 
lands? Explain how they may be 
dedicated? Discuss particularly the 
method of dedication by sale of 
lands, with reference to streets plot- 
ted on a map filed. What is the 
covenant of general warranty in a 
deed for lands? Special warranty? 
What is meant by estoppel? What 
kinds of estoppel are there? If A, 
having no interest whatever in cer- 
tain lands, executes to B a deed of 
bargain and sale of such lands, with 
a covenant of warranty, by which 
the grantor binds himself, his heirs, 














etc., to warrant and forever defend 
to the grantee, his heirs, etc., the 
title thereby conveyed against the 
lawful claims of all persons whatso- 
ever, and subsequently the real 
owner duly executes to A a deed of 
the property, passing title to A, 
does any right or title accrue to B 
by this conveyance? Give your 
reasons for your answer. 

Define the equitable maxims and 
give illustrations of each. A tes- 
tator provides as follows: “I devise 
to my executor my house. I here- 
by direct him to immediately sell 
the same and pay the proceeds to 
A.” After testator’s death and be- 
fore the executor sold the house A 
died intestate, leaving heirs, and af- 
ter A’s death the executors sold the 
house. Who were entitled to the 
proceeds, A’s administrator or A’s 
heirs? . Is there any equitable max- 
im involved in this question, and if 
so, what? 
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ATTORNEYS. 


Ackerman, David D., Closter. 

Aller, Johnson V., Clinton. 

Boardman, Richard, Morristown. 

Brockhurst, Harry, 486 Pavonia 
Avenue, Jersey City. 

Cafferata, Harry J., 510 First 
Street, Hoboken. 

Cicarelli, Alberico O., 70 Con- 


| gress Street, Jersey City Heights. 


What is meant by the operative | 


words of a deed? What kind of 
deed is customarily used in New 
Jersey to pass a fee and what are 
its operative words? What is a 
quit-claim deed? What is the ef- 
fect of a quit-claim deed given for 


a valuable consideration by A for | | embeck Avenue Jersey City 
+ , 7° 


property of A to B, who has no in- 


terest in the property before the | 


deed is given? 
deed of bargain and sale to B, his 
son, in consideration of natural love 
and affection, and by agreement be- 


A duly executes a | 


tween them A is to retain posses- | 
sion and use of the property men- 


tioned in the deed until his death. 


A, after executing the deed, puts it 


in his trunk and keeps it there until | 


his death. 
deed on the title? 


ADMISSIONS TO N. J. BAR. 


At the November term of the Su- 
preme court the following attorneys 
and counselors were admitted: 


What effect has such a | 








Finn, Joseph Frank, Jr., 157 
Danforth Avenue, Jersey City. 

Gentzel, Robert E., 360 Bank 
Street, Newark. 

Hagerty, Thomas 
3runswick. 

Haight, Thomas G., Red Bank. 

Hetfield, Walter L., Jr., Plain- 
field. 

Hildreth, Lewellyn, Cape May 
Court House. 

Klauber, Simon J., Orange. 

Lum, Ralph E., Prudential Bldg., 
Newark. 

Marelli, Henry, 552 River Street, 
Paterson. 

Maxwell, Alexander P., Second 
National Bank Building, Hoboken. 

Moore, Elwood, Jr., Trenton. 

McAdams, Robert | H., 
Cherry Street, Elizabeth. 

McCarthy, James William, 32 


H., New 
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Owens, John P., Plainfield. 

Renwick, Dean Stanley, 
Market Street, Camden. 

Rogers, Alexander L., Wood- 
bury. 

Taylor, Walter, Asbury Park. 

Tegen, Frederick H., Newark. 

Vanderpoel, Ambrose E., Sum- 
mit. 

Zabriskie, John B., Hackensack. 

COUNSELORS. 


Archer, F: Morse, 106 Market 
Street, Camden. 

Ball, George, Plainfield. 

Beach, George R., 259 Washing- 
ton Street, Jersey City. 

Bird, George W., Plainfield. 
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Chandler, Eli H., Law Building, | mony and the ownership of prop- 


Atlantic City. 

Enright, John Mulford, 259 
Washington Street, Jersey City. 

Garrison, William I., Atlantic 
City. 

Mackay, John S., Hackensack. 

McLean, Boyd, 1 Montgomery 
Street, Jersey City. 

Newman, Jacob L., 800 Broad 
Street, Newark. 

Pedrick, Albert C., Prudential 
Building, Newark. 

Robbins, Ellery, Trenton. 

Summerill, Daniel V., Jr., Penns- 
grove. 

Walscheid, J. Emil, Town of Un- 
ion. 

Woerner, William, 
Street, Newark. 

The examiners were: Messrs. Ed- 
ward D. Duffield, John W. Hard- 
ing, Chauncy H. Beasley, John S. 


770 Broad 


Mitchell, Charles H. Hartshorne, | olutions adopted by the Hudson 


J. Clarence Conover. 


KING HUMBERT’S ASSASSINA- 
TION. 


Mr. James M. Trimble, of New- 
ark, who was, at the request of the 
Italian government, appointed by 
Chief Justice Depue a commis- 
sioner to take evidence with a view | 


to the discovery of the origin of the 
plot to assassinate King Humbert, 
has concluded his investigation. 
He failed to find enough evidence in 
Paterson and West Hoboken to jus- 


| archists. 


erty. They propose, however, to 

reach this end by argument. 
“There are two schools of an- 

The one in West Ho- 


| boken treats of individualism and 


| organization. 


the one in Paterson is the school of 
In the anarchist so- 


| ciety the majority of the members 
| are Italians from northern states. 
| Speaking as a private citizen, I 


| think that the moral responsibility 


| of the murder of King Humbert 


rests on the society which propa- 
gates the anarchist views.” 





OBITUARY 
MR. WALTER COLLINS. 
Mr. Walter Collins, son of Mr. 


| Justice Gilbert Collins, died No- 


vember 11th, in Jersey City. Mr. 
Collins had his office at 1 Exchange 
Place. The following from the res- 


| County Bar Association well sums 
| up his character: 


“Mr. Collins was born and reared 
in Jersey City. Here he received 
his preliminary education, and here, 
after completing the course at Wil- 


| liams College, he studied his profes- 


| sion, was admitted to the Bar in 


1896 and settled for his life work. 


| His best and closest associates were 


books, and these the best that the 


| literature of the English tongue has 


tify the legal belief that the plot | 


which resulted in the death of the 
Italian king was concocted in this 
country. 

“T could find no legal evidence,” 
Mr. Trimble said, “of a plot in this 
country to assassinate Humbert. 
The anarchist society in Paterson 
numbers about sixty members. 
They have a printing office and is- 
sue a weekly paper and hold meet- 
ings. Their aim is the destruction 
of all institutions, including matri- 


bequeathed. And yet as a com- 
panion he had all the qualities of 
good fellowship. His joyful buoy- 
ancy was ever an inspiration. His 


_ gentleness, his kindness, his sweet 


refinement, his tenderness of heart, 


| were all his own—were like the 


drop of dew. He was more wed- 


| ded to the study of law, its literature 
| and history than to the conflict of 


forensic dispute, but he was firm 
and resolute in his convictions, and 
firm to sustain those convictions in 
a masterly manner and with manli- 
ness and persistency.” 
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STATE NOTES. 

Mr. Spencer Simpson, of the 
Camden Bar, was arrested October 
24 upon a complaint of obtaining 
money under false pretenses. 

Hon. Gottfried Kruger publicly 
announced that he would hand in 
his resignation on Tuesday, No- 
vember 19, as a lay member of the 
Court of Errors and Appeals. On 
that day, however, the Governor | 
and others induced him to recon- | 
sider his determination, and he de- | 
cided to hold his seat. 

Mr. Jay Ten Eyck, formerly a 
member of the law firm of Skinner | 
& Ten Eyck, of Newark, has en- 
tered the law firm of Messrs. Coult 
& Howell, of the same city. 

The Governor of this state has 
appointed Colonel Alexander C. 
Oliphant, of Trenton, to be Adju- | 
tant General of the National Guard 
of New Jersey, to succeed the late 
General Stryker. Colonel Oliphant 
was the Assistant Adjutant General 
prior to General Stryker’s death. | 
He was born in Uniontown, Pa., 
March 26, 1860, and is interested in | 
various business enterprises in 
Trenton. 


THE NOVEMBER SUPREME COURT 


The Supreme court of this state 
opened its November term on No- 
vember 12. The first part of the 
opening session was devoted to 
tributes of respect to the memory of 
the late Mr. Justice Lippincott. 

Mr. James Vredenburgh, on be- 
half of the Hudson County Bar, | 
presented resolutions eulogizing | 
the late Justice Lippincott, and | 
added a personal tribute to his 
memory. He was followed by At- 
torney General Grey, who recalled | 
the fact that four times during the 
past year the Supreme court had | 
been called upon to mourn the loss | 
of a distinguished. member of the | 
Bar. One year ago, he said, the | 





court met to take action on the | 


death of one of New Jersey’s most 
distinguished sons, the late Vice 
President Garret A. Hobart. In 
January it was called upon to pay 
a similar tribute to the memory of 
the late former Attorney General 
John P. Stockton; in April, to the 
memory of the late Chancellor 
Aiexander T. McGill, and now, also 
it was to pay a last tribute to Su- 
preme Court Justice Job Lix-in- 
cott, whose death occurred in July. 
The Attorney General spoke with 
feeling of the sterling qualities of 
Justice Lippincott. He was fol- 
lowed by Chief Justice Depue, who 
spoke of the late justice on behalf 
of his fellow judges on the Bench. 
The various addresses were ordered 
spread upon the minutes of the 
court. 

A large number of opinions were 
read, among them one in the now 
famous case of Graham v. Consoli- 
dated Traction Company. In the 
case of the Fidelity Trust Com- 
pany, of Newark, v. the Clerk of the 
Supreme court, a test case to deter- 
mine the rights of the company to 
have access to the records of the 
clerk’s office for the purpose of 
making searches for judgments, 
which was refused by the clerk, the 
court held that the legal rights of 
the company were not invaded 
when permission was refused to ex- 
amine the patent indices which are 
used in the clerk’s offices. 


BOOK NOTICES. 


A BRIEF OF THE TRIAL of 
Civil Issues Before a Jury. By 
Austin Abbott. Second and En- 
larged Edition, by the Publishers’ 
Editorial Staff. The Lawyers’ 
Co-Operative Publishing Com- 
pany: Rochester, N. Y., 1900. 
Pp. 603. . Price, $4.50. 

Abbott’s Civil Trial Brief has so 
long been in practical use by law- 
yers throughout the country that 
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we need simply call attention to the 
fact that there is a second edition 
to recommend it. Wedonot know 


of anything else which takes its | 


place, and consider it, for all law- 
yers who actually engage in the 
trial of cases, invaluable. 

This work has five new divisions 
added to it, namely, on Enumera- 
tion of Witnesses; Impeachment 
and Corroboration of Witnesses; 
Absence of Judge and Proceedings 
out of Court Room; Improper Con- 
duct of Judge; The Verdict and Its 
Incidents. 

As a matter of fact the present 
volume is three times as large as the 
original work and its practical use- 
fulness is just that much increased. 
The old work was especially valua- 
ble in the State of New York, but 
the new one is adapted to every 
state in the Union. We are in- 
formed that the book bids fair to 
have an unusually large sale. 


ANNUAL REPORT of the State 
Geologist for the year 1899. 
Trenton, 1900. 


Besides the ordinary report of the 
State Geologist, containing nearly 
two hundred pages, and which in- 
cludes, among other things, an ad- 
mirable review of the artesian wells 
in New Jersey, by Mr. Lewis Wool- 
man, there are about one hundred 
and thirty pages upon forests, and 
this, to our mind, is altogether the 
most important, interesting and 
valuable portion of the volume. 
Professor Vermuele first writes 
upon the “Forests of New Jersey,” 
and then Mr. Arthur Hollick upon 
“The Relation Between Forestry 
and Geology.” This has been 
illustrated by some beautiful photo- 
engravings and maps. It is a mis- 
take not to have a label on the back 
of the volume, so as to make it 
more accessible when in one’s 
library. 
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| THE REIGN OF LAW, a Tale of 
the Kentucky Hemp Fields. By 
James Lane Allen. New York: 
The Macmillan Company. 


Those who read Mr. Allen’s 
book for the story will undoubtedly 
be disappointed, but those who ap- 
preciate his delightful descriptions 
of nature will find an intensely in- 
teresting character study in a set- 
ting of poetical prose. 

The opening chapter is an accu- 
rate description, in Mr. Allen’s most 
charming style, of the cultivation 
of hemp in Kentucky before the 
war, when a few counties in that 
state furnished nearly all that plant 
consumed in the entire country. 
Dull indeed must that reader be 
who cannot see those tall stalks 
waving in the breeze; who cannot 
smell their aromatic, resinous odor! 

David, the hero, is the son of 
narrow-minded, ignorant parents, 
but he is also the great-grandson of 
a large-souled, noble-minded man; 
one who, turned out of the little 
church built by the Kentucky pio- 
neers on account of his liberal 
views, built a school house and a 
meeting house on a corner of his 
farm, where, by a perpetual deed, 
any child was free to learn, or any 
man or woman free to worship. To 
the inevitable struggle with hered- 
ity and environment was to come 
dity and environment was to come 
still another, in his college days: 
“Yet happy ye, whether the waiting 
be for short time or long time, if 
only it bring on, meanwhile, as it 
brought on with him, the struggle! 
One sure reward ye have then, as 
he had, though there may be none 
other—just the struggle: the mar- 
shaling to the front of rightful 
forces—will, effort, endurance, de- 
votion; the putting resolutely back 
of forces wrongful; the hardening 
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of all that is soft within, the soften- 
ing of all that is hard, until out of 
the hardening and the softening 
results the better tempering of the | 
soul’s metal and higher develop- 
ment of these two qualities which 
are best in man and best in his ideal 
of his Maker—strength and kind- 
ness, power and mercy.” 


When David left the farm he had 
read his Bible so absorbingly, had 
taken everything in it so literally, 
that, “as regarded his place in 
nature, this boy was a contempor- | 
ary of the Psalmist; looked out 
upon the physical universe with the 
eve of Job and when 
he threw his arms around his father 
and mother to bid them good-by 
he should have mounted a camel 
like a youth of the Holy Land of 
old, and taken his solemn, tender 
way across the country toward 
Jerusalem.” 

At college he found the many 
churches in the city bitterly wrang- 
ling over creeds, each church in- 
sisting, as was the case all over the 
country in the early sixties, that 
only the members of that particular 
church would be saved, while every- 
body else would be lost. He heard 
of evolution for the first time, and 
began toread Darwin. Then came 


the struggle between doubt and | 


faith. One recalls the struggle of 
Robert Elsmere and wishes that 


Mr. Allen, like Mrs. Ward, had | 


told us what other books influenced 
David at this critical period. Mrs. 
Ward has sketched her hero with a 
more masterly pen, and yet she 
leaves him dying, unsatisfied, a fail- 
ure. Mr. Allen does better. 
David does not struggle in vain. 
“If with all thy heart ye truly seek 
Me, ye shail surely find Me.” “All 
these books,” said David, “have this 
in common: that they try to dis- 
cover and to trace Law. The 
universe—it is the expression of 





Law. Our solar system—it has 
been formed by Law. The sun— 
the driving force of Law has made 
it. Our earth—Law has shaped 
that; brought life out of it; evolved 
life on it from the lowest to the 
highest; lifted primeval man to 
modern man; out of barbarism de- 
veloped civilization; out of prehis- 
toric religions, historic religions. 
And this one order—method— 
purpose—ever running and unfold- 
ing through the universe, is all that 
we know of Him whom we call 
Creator, God, our Father. So that 
His reign is the Reignof Law. He 
Himself is the author of the Law 
that we should seek Him. We 
obey, and our seekings are our 
religions.” 

One hesitates whether to call 
Gabriella the heroine or an episode 
in the sketch. She has nothing 
whatever to do with David’s mental 
development. However, as the de- 
scription of the maize makes a 
charming beginning, the love of 
Gabriella for David forms a charm- 
ing ending to the book. 


ONESIMUS, Christ’s Freedman. 
A Tale of the Pauline Epistles. 
3y Charles Edwin Corwin. II- 
lustrated. New York: Fleming 
H. Revel Company. 12 mo., 
$1.25. 


The book is well named. It is 
indeed “profitable” reading. Only 
a scholar could depict such an ac- 
curate description of the life and 
times of the first Christian era. 
Ephesus lives anew. We walk its 
streets with the gayest of the gay 
heathen, we feast with them, we go 
to the baths, to the theatre, we don 
our philosopher’s cloaks and attend 
the school of Tyrannus. Beautiful 
indeed is the description of the 
Temple of Diana: 

“A wilderness of stately, slender 
columns, dazzling white, appeared 
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before them. Many of these seem- 
ed to grow naturally from the hands 
of nymphs and graces and to bear 
as fruit an army of Amazons, demi- 
gods and heroes, against the glis- 
tening background of the frieze. 
Delicate tracery of honeysuckle and 
of emblematic figures adorned the 
whole. The inner wall of the cella 
seemed far away beyond the mar- 
ble forest, while the smoke from 
Diana’s altar, in the centre of the 
stony grove, arose toward heaven. 
Shall we stand with them, O reader, 
and behold the scene? We see be- 
fore us a small marble building, 
elaborately adorned with sculpture 
and color, situated between rows of 
graceful Ionic columns. It is as if 
we stood within a wood of stately 
firs on some wintry morning. The 
ground beneath our feet is covered 


with crusted whiteness, and every | 


smooth trunk, encased in_ ice, 
sparkles in the sunshine, while the 
boughs above form the supports of 
a canopy of glittering snow.” 

But the aim of the book is to por- 
tray the life of the early apostles 
and what they had to encounter in 
preaching the religion of Christ. 
(nesimus was that runaway slave 
of whom Paul speaks as “my child, 
begotten in my bonds,” and whom 
he sends back to his master Phile- 
mon with the epistle to Philemon. 
The character of Onesimus is’ well 
drawn. A drunken, sensual, + un- 
grateful slave, possessing an un- 
usual degree of intelligence. Al- 
ways longing for freedom, he seeks 
it in many ways and places, and 
finds it at last in the Christian re- 
ligion. 


THE NEW JERSEY 


It is a strong book, and we shall | 


expect great things from an author 
who can produce such an one for 
his first. 


Mr. Corwin is a Jerseyman adds to 
our interest in the expectations 
we have of him. 


Naturally, the fact that | 
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ELIZABETH and Her German 
Garden. New York: J. S. Ogil- 
vie Publishing Company. 1900. 
Pp. 191. Price, 75 cents. 

An edition of this popular book, 
the price of which will place it with- 
in the reach of all. It is now an 
open secret that the authoress is the 
Princess Henry of Plesse, an Eng- 
lish society belle. Lady Randolph 
Churchill, formerly Miss Jerome, of 
New York, was recently married to 
a brother of the Princess, Lieuten- 
ant Cornwallis West. 

Elizabeth is a true lover of nature, 
and she writes in a delightfully 
clever and original way. The 
“Man of Wrath” is well portrayed, 
but mothers and maiden aunts will 
hardly admit that there is anything 
remarkable about the “April, May 
and June Babies.” 

IN THE HANDS of the Redcoats: 
A Tale of the Jersey Ship and 
the Jersey Shore in the Days of 
the Revolution. By Everett T. 


Tomlinson. Illustrated. Bos- 
ton: Houghton, Mifflin & Com- 
pany. $1.50. 

An ideal book fo: boys. Thril- 


ling, exciting, yet always whole- 
some and morally elevating. It is 
the third of the Rev. E. T. Tomlin- 
son’s stories of New Jersey in the 
time of the Revolution, and deals 
more especially with “the man be- 
hind the leader,” those left at home 
to protect the helpless ones from 
bands of Tories, refugees and pine 
robbers. It contains a graphic de- 
scription of the old prison ship Jer- 
sey, familiarly known as the “Hell 
Afloat;” a thrilling account of the 
capture of the fort at Tom’s River 
by the Tories, and the tragic fate 
of Captain Joshua Huddy. Gov- 
ernor William Franklin, the Tory, 
son of Benjamin Franklin, appears 
incidentally, and the book closes 
with a characteristic story of Wash- 
ington. 
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